Outline for SCLF discussion platform

Making markets work in devolved contexts

The Calman Commission consideration of the working of the current devolution settlement and the SNP National Conversation provide spurs to considering just how well the current balance of legislative and executive power in relation to competition policy and law works in Scotland.  The SCLF, which exists in order to encourage and contribute to debate about the development and application in Scotland of competition law and policy, sees a role in informing this consideration.

The starting point is the ambition to promote economic growth and productivity in Scotland. Competition law and policy are important tools in helping to achieve this ambition.  To make best use of these tools, we need to unpick Scotland's current and potential commitment to competitive markets and, in particular, how to balance effective delivery of public services with the development of an efficient market economy. 

Under the Scotland Act 'competition' (i.e. the regulation of anti-competitive practices and agreements; abuse of a dominant position; monopolies and mergers) is a reserved matter meaning that the Scottish Parliament may not legislate in this area, nor may it authorise Scottish Ministers or other devolved agencies so to act. The UK's competition regime is itself relatively new and is constantly evolving. It has not been designed in such a way as to take specific account of devolution.

To inform the discussion the SCLF brought together at an event in April some practitioners who work with competition law and policy within differing devolved contexts (including OFT as UK wide authority, the Competition Tribunal of Catalunya and Consumer Council of Northern Ireland). From this informed discussion, the SCLF steering committee have drawn important points on some of the pros and cons of different approaches to devolving competition competences (see Annex).  We have also been looking at ways in which to provide Government with an insight into the views and experiences of our members and contributors. 

To take this forward and to offer a substantial contribution to the Scottish constitutional debate we wish now to canvass your views on a range of key questions which we have identified as coming out of the Forum's April event.   We aim to prepare a discussion paper reflecting (in a non-attributable manner) the responses to these questions and to submit this to Government (in particular the Scottish Government and the Calman Commission) for consideration.  

We would therefore welcome your comments on the following points: 

1. Is there a problem?

· Do you feel that the UK competition regime is well understood in Scotland?

· Do you feel that the UK competition regime is well utilised in Scotland?

· Is the use of competitive markets valued? If not, why not?

· Does this matter ? why?

2. Scottish sectoral factors

· Are there sectoral differences in how and where the competition regime is applied in Scotland?

· Do OFT's selection criteria allow it to take adequate account of the structure of Scotland's economy, in particular the large public sector and relative predominance of SMEs in the private sector?

3. Making change or not?

· Would it help to make any change to the arrangements that reserve powers on competition to Westminster? What changes? How would they help?

· What risks if any would you perceive in changing the current arrangements?

4. Other experience

Are there any precedents elsewhere for effective/ineffective arrangements that you would point to as encouragement or warning?

5. Other ways of improving competition

What opportunities, apart from changes to the devolution arrangements, do you think might improve the traction of competition law or policy in Scotland?

6. Engaging with Government

Would you be interested in joining the Forum's steering group in a meeting with Government to review the discussion paper to be prepared in light of responses to these questions?

Please provide us with your responses, addressed to Gordon.downie@shepwedd.co.uk by no later than Monday 25 August 2008.
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