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Scottish Competition Law Forum

Making Markets Work in a Devolved Context

11 April 2008

The Scottish Competition Law Forum Spring meeting took place at Strathclyde University, Glasgow, with three guest speakers - John Fingleton, Cristina Pellise de Urquiza and Eleanor Gill. Iain McMillan chaired the event, and the speeches were followed by an open discussion, where Fod Barnes, Martyn Evans and Catriona Munro joined the panel.

Barry Rodger, Professor at Strathclyde University set the scene by outlining competition law effects on Scottish business, in areas including cartels, consumers and financial services.

Iain McMillan, Director CBI Scotland noted the timeliness of the discussion following the August 2007 white paper on Scotland's Future. As with the Lisbon Treaty, the review of the devolution settlement contains an inherent business dimension. He outlined the recent CBI Review which considered whether it is best to have policy decisions taken in Scotland to give an advantage to Scotland, or for policy decisions to be taken elsewhere to create a level playing field. He recognised that a balance must be struck. 

Introducing the speakers, Iain noted that John Fingleton of the OFT represented the central authority at UK level, while Cristina Pellise de Urquiza of the Catalan Competition Tribunal represented a system with devolved powers for competition, and Eleanor Gill from the Consumer Council for Northern Ireland represented a system with devolved powers for consumer protection. The purpose of the discussion was to bring this experience to the current discussions in Scotland.

Cristina Pellise de Urquiza - Tribunal Catala de Defensa de la Competencia

Cristina has been one of five members of the Catalan Competition Tribunal since January 2003. She outlined the progressive development of competition powers from the original Spanish Competition Act of 1973 (giving the power to impose fines, and creating the 'Service' and the 'Tribunal') and the updated Spanish Competition Act of 1989. Neither made mention of regional powers - although the Catalan constitution was formed in 1978 and it was later that the constitutional court found, in response to an appeal, that devolved bodies could prosecute anti-competitive behaviour, although legislative powers came from the state. This enabled Catalonia to decide which conducts were enforced by which body. However, if the Catalan Competition Authority chose not to prosecute an act, the Spanish authorities could not step in. Powers are attributed, not delegated in the EU style.

In 2002, the Co-ordination Act established the framework for the development of the enforcing powers of the state and the autonomous communities. At present, 10 of the 17 regional authorities have autonomous powers to organise their own competition authority and there is a range of models. The earliest devolved arrangements consisted of two distinct bodies mirroring the Spanish system. Of these the Catalan model involves a Directorate General for Competition in the Treasury, and a Catalan Tribunal. The Catalan Tribunal has five members (but this is recognised to be larger than justified by the caseload).  Another region Murcia has no resolution powers, and Andalucía has created a single Agency integrating investigation and resolution

In this plural system the allocation of cases creates certain tensions. For the region to have jurisdiction, the conduct must have effect in the regional market. The region has powers to handle and resolve cases, and make reports and has an arbitration function, but it does not have a role in mergers.  There can be conflict with the state authorities: for example is a report on Barcelona Airport for the Catalan authorities or does it have national impact and therefore fall to the state? And the regions have no power to apply EU law. If there is no agreement as to the allocation of a case, a central body decides, but the decision is not binding. If there is still no agreement, the Constitutional Court must intervene.

Cristina outlined benefits of the Spanish plural system – in particular the strength of competition advocacy - but also noticed disadvantages in case allocation and consistency. She concluded that the system was imperfect but asserted that if a region has competence in economic affairs, it is right that it also has competence in competition affairs. 

Eleanor Gill Chief Executive of the Consumer Council for Northern Ireland

Eleanor gave a brief outline of the powers and regulatory system in Northern Ireland, noting the progress of devolution through 1998 to 2003 and from 2007, the relatively small population (1.75 million) and public sector dominance in the economy.

Consumer powers are a mix of devolved and reserved areas. Protection (e.g. representation and enforcement) is devolved, while law / competition are reserved matters. Some regulation is devolved (water, energy, road, rail), while other areas are reserved (telecoms, postal, air and sea transport). Having devolved consumer powers means that Northern Ireland is in control of its own priorities and can shape its own legislation and the consumer is at the heart of the work undertaken.

The Consumer Council for Northern Ireland is a non-departmental public body accountable to the Northern Irish Assembly.  Powers derive from a Statutory Order of 1984, supplemented by the Energy Order 2003, Water Act 2007 and Enterprise Act 2002. Examples of the Council's work include the £2.4 billion supercomplaint with Which? into the Personal Current Account Market. Another notable feature is the pan-Ireland nature of work on the single electricity market, and mobile roaming. The Consumer Council's four-pillar strategy encompasses: Enforcement; Advice; Representation; and Regulation. 

On the advantages of devolution, the Consumer Council finds that having the ability to set and address priorities is important. Although a small body, it is important that they can call upon the FSA or OFT to look into issues.

Negative aspects for the Consumer Council include legislation which in many instances has been 'cut and pasted' from other UK law, and not tailored to the Northern Irish regime. There are also issues over what is devolved, and what is reserved. In the financial services area for example, some aspects are reserved, while others are not. Also when items are considered on a UK wide basis, Northern Ireland's small voice (and 3% population) often goes unheard. But she thought problems of powers could be overcome by practical application of political will.

Looking to the future Eleanor stressed the need to ensure the same consumer protection in Northern Ireland as exists across the UK and EU. The answer is not necessarily to 'devolve the OFT', but to make best use of the resources which are available, whether devolved or reserved; to correct anomalies, which exist between different legal systems; and to connect to politicians. Where devolved bodies find it difficult to have a voice within the EU, politicians need to address the problem.

John Fingleton Chief Executive of the Office of Fair Trading 

John noted that the starting point for competition policy is making markets work for consumers. The OFT's focus is on productivity and growth, and on outcomes rather than outputs – it is not just about bringing cases. The UK has concern over a productivity gap with the rest of the world – which is possibly especially evident in Scotland - and growing productivity is necessary to grow consumer welfare. The OFT alone among competition authorities has fused the consumer and competition approaches. OFT is therefore concerned to get customers active in price search because consumers can stimulate companies to innovate. RyanAir's entry into the airlines market had effect by stimulating choice, not just offering lower cost.

The OFT needs to ensure consistency and common principles which are essential for business, but is not taking a 'one size fits all' approach. It is tasked to deliver market benefit of five times its budget. When looking at cases, the OFT will consider: the impact an investigation would have on a market; the deterrence effect (for every direct intervention case, it is thought that 10 to 30 times more cases are deterred); and the strategic effect – which may be high even in a small market (eg buses in Cardiff or factoring in Scotland). Overall, the OFT has a portfolio of large national and small local cases.

The OFT is aware of the role of government in markets (which can be negative) and does look at government restrictions. Again, the Irish air travel market is an example, where the withdrawal of state aid for Aer Lingus led to dramatic changes in the market.

In the European Competition Network the majority of countries are smaller or similar in size to Scotland but many struggle to succeed with competition issues. Current arrangements appear to work well for Scotland but more domestic investment in competition advocacy would help. Irish experience shows how important the authentic local voice is for competition, to challenge powerful vested interests. John concluded by proposing more synergy between interests within Scotland and across the UK, to make markets work in Scotland.

In response, Iain McMillan noted that flexibility was needed in respect of some reserved matters (such as immigration). He remarked on some areas where the Scottish Government restricted private company involvement (provision of custodial services being one recent example) and called for changed attitudes towards the role of business in public services. 

Panel discussion

The three speakers were joined by Fod Barnes (of Oxera Consulting), Martyn Evans (Director of the Scottish Consumer Council) and Catriona Munro (of Maclay Murray and Spens). 

Fod noted that, since intervention in competition leads to redistribution of wealth, the interaction of politics and competition needs to be acknowledged. And where the jurisdiction is small, there is greater intertwining between politics / regulators and business so conflicts must be resolved openly.

Martyn Evans highlighted the potential for a stronger role and influence for the Scottish government and regulators. A forthcoming Scottish Consumer Council report suggests that markets are not working well, and that crucially, consumers are not pushing the markets (eg by not switching).

Catriona Munro sought an effective system for competition without imposing on business. Noting that defining limits of competence is inherently political, she suggested that as competition law matures it could be time to loosen central state control. However complexities such as those seen in the Catalan regime should be borne in mind.

The discussion then picked up on:

The purpose of devolution 

· Vicki Nash (Ofcom) spoke of the issues for broadcasting in determining boundaries of jurisdiction and expressed concern that objectives needed to be defined before reaching for change.

· Fod countered assumptions favouring consistency, noting that different regions might seek different outcomes and different routes.

Political influences

· Cristina Pellise de Urquiza highlighted the role of politics in the formation of regional authorities before the authorities can develop and use their competences. She also noted that plurality (e.g. in language, authorities etc) comes at a cost. It might be more efficient for a state competition authority to have well resourced local offices but this is a political not just a practical choice.

· Catriona Munro suggested that politics are always inherent in competition law, for example in choosing which cases to prioritise and pursue. Because of this inherent political aspect, it is important for Scotland to have a stronger influence.

· John Fingleton argued that the competition framework (including the Competition Appeal Tribunal and possibility of judicial review) was specifically designed to ensure that politics are not involved in individual decisions. These should be based on proper public interest not the most powerful private interest. It is the market that redistributes resources. At a broader policy level OFT can advise, but governments formulate and implement policy – and they tend to underestimate the cost of less competition in markets. 

Consumer influence 

· Martyn Evans noted the need for a stronger consumer voice in the regulatory environment and the absence of any channel for consumers to advise the Scottish Government parallel to the business led regulatory review group.

· Eleanor Gill highlighted the problems of language which can inspire resistance –for example the implications of 'efficiency' leading to job losses. But advocacy bodies were starting to participate in the debate on economic effectiveness.

Boundaries of the market

· Cristina Pellise de Urquiza suggested that authorities should recognise that the market can be national, but have local effect. Others noted that advocacy and enforcement could be local, national and supranational. Markets are not respecters of political boundaries and different issues may be significant at local or at national level.

· Small jurisdictions tend to have limited numbers of cases but there was vigorous debate on how significant the caseload was if the outcome on the markets was the objective. High numbers of cases as in Germany did not necessarily signal a successful competition regime.

In conclusion the convenor of the Scottish Competition Law Forum Gordon Downie (Partner, Shepherd and Wedderburn LLP) thanked all participants for a very lively and informed debate which suggested that consumers at the edge of Europe could be better served than at present. It had demonstrated that issues of subsidiarity needed careful consideration, balancing closeness to consumer interests, with opportunities for innovation and needs for resource. Dealing with competence needed to be a shared agenda, without becoming a "pass the parcel". Given that markets are not reserved, there is a need in Scotland for markets vocabulary and concepts to take hold. SCLF would pursue these issues in a follow up discussion, engaging government and others not able to join on this occasion.
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